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STATEMENT OF QUESTIONS PRESENTED 


As counsel for appellee view the case, the questions pre¬ 
sented are as follows: 

1. Was it error for the lower court to instruct the jury 
on the law of contributory negligence where there was 
evidence upon which the jury could reasonably find 
that the plaintiff’s negligence contributed to her injury 
as a proximate cause! 

2. Was it error for the lower court to instruct the jury 
that if they found they could only determine by specu¬ 
lation and conjecture which of two snowfalls was the 
proximate cause of the plaintiff’s injury then they 
should find for the defendant? 

3. Was it error for the lower court to refuse to grant 
plaintiff’s counsel additional time within which to ad¬ 
dress the jury after the full time requested by such 
counsel had been consumed? 
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r JURISDICTIONAL STATEMENT 

The verdict of the jury and the judgment of the court 
„ entered thereon were filed October 3, 1952 (R. 193). On 
fc November 14,1952, the District Court denied the plaintiff’s 
motion for judgment non obstante veredicto, or, in the al¬ 
ternative, for a new trial (R. 196). On December 12, 1952, 
► the plaintiff filed a notice of appeal from the judgment of 
the District Court. This Court has jurisdiction under Title 
♦ 28, U. S. Code Revised, Sec-1291. 
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PRELIMINARY STATEMENT 

The appellant has included in the joint appendix excerpts 
from the lower court’s charge to the jury. The appellee has 
printed as an appendix to its brief the entire charge of the 
lower court to the jury. This has been done, even though 
necessarily to a minor degree repetitious, for the reason 
that counsel for the appellee are convinced that a reading 
of the full context of the court’s charge will disclose that 
the lower court correctly stated the law of this case, as 
enunciated by this Court in Smith v. District of Columbia, 
89 U. S. App. D. C. 7,189 F. 2d 671. 

COUNTER-STATEMENT OF THE CASE 

This is a suit for damages for personal injuries sustained 
by appellant, plaintiff below, allegedly as a result of the 
negligence of appellee, the District of Columbia, defendant 
below, in failing to exercise reasonable care to maintain the 
sidewalk in a reasonably safe condition following several 
snow storms. 

Appellant testified that she had fallen on the evening of 
February 5, 1948, near the intersection of 17th and K 
Streets, N.W. (App. 13.) The appellant testified that on 
the day in question the condition of the streets was so bad 
that she took a taxi down to her studio because she did not 
feel it was safe to go by bus or car. (App. 13.) She further 
said that she knew that the north side of K Street was clear 
of snow and ice and the first ice she came to was when she 
came to K Street on the west side of Connecticut Avenue; 
that when she started to walk west on the south side of K 
Street at the corner of 17th and K she found the condition 
of the sidewalk was very icy. (App. 15.) Appellant also 
said that she had noticed that the south side of I Street was 
covered by a very bad icy condition and that on the north 
side of I Street where the sun hit it the sidewalk was freer 
of snow and ice. (App. 18.) It was her habit to leave the 


Y. W. C. A. after dinner and go home from there by- 
crossing from the north sidewalk of K Street to the south 
sidewalk at Connecticut Avenue and thence to proceed 
westward along the south sidewalk of K Street. (App. 18.) 

Appellant testified that she was looking where she was 
walking and that the place did not appear to be too slip¬ 
pery to her until she got on it; that when she commenced 
to slip she commenced to shove her feet hoping that she 
would not fall down. (App. 20.) At another point she 
testified that when she reached the southwest corner of 17th 
and K Streets and started to walk west she found the side¬ 
walk was very icy and very rough “where people had step¬ 
ped on it and there it had frozen”. (App. 15.) At another 
point appellant testified that the condition of snow and ice 
was more general on the street and sidewalk of her neigh¬ 
borhood because the sun didn’t seem to melt it as much in 
that area. (App. 17.) 

She also testified that she knew that the weather 
had been very bad for approximately two weeks prior 
to her fall and following a very bad storm. Further¬ 
more, she and her other -witnesses testified that the 
that the weather had been very bad for approximately two 
weeks prior to her fall and following a very bad storm. 
Furthermore, she and her other witnesses testified that the 
condition of snow and ice on the streets and sidewalks was 
pretty general throughout the city during the two weeks 
prior to appellant’s accident. (App. 17, 20, 22, 26, 29 and 
30.) Appellant introduced into evidence the official weather 
reports for the months of January and February, 1948. 
These reports indicated that there had been a severe snow 
storm of approximately 8 inches in depth on the 24th of 
January and that the temperature had risen above freezing 
only for brief periods on January 29 and February 2 and 3. 
This resulted in 2 y 2 inches of unmelted snow remaining on 
the ground on the morning of February 4 when another 
snow fell atop the unmelted snow. This snowfall con- 
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tinued for a period of 24 hours and during this time 3.1 
inches of additional snow accumulated on the ground. 
(Plaintiff’s Exhibits 9A and 9B.) 

Appellant presented no positive evidence of the condi¬ 
tion of the sidewalk at any time prior to her fall. There 
was ample testimony from which the jury could conclude 
that Sam Jennifer, the janitor of the buildings adjacent to 
the place of appellant’s fall, had properly and adequately 
cleared the sidewalks. Jennifer was dead at the time of 
the trial, but four witnesses testified to the fact that it was 
his unfailing custom to keep this sidewalk in good condi¬ 
tion. (App. 32, 33, 35, 41, 44.) 

Prior to a discussion of the requested instructions the 
court inquired of respective counsel the amount of time 
they desired for argument to the jury. Thereupon the fol¬ 
lowing colloquy took place: 

“THE COURT: How much time are you going 
to want for your argument, Mr. Murphy? 

MR. MURPHY: I shouldn’t think more than 20 
minutes, Your Honor. 

#•##*•••• 

MR. GASCH: Has Mr. Murphy indicated to 
the Court how long he wants for argument ? 

THE COURT: Twenty minutes. The Court 
will confine him to 20 minutes. How do you want to 
divide your time, Mr. Murphy? 

MR. MURPHY: Possibly fifteen and five. 

THE COURT: Very well.” (App. 48.) 

Later when counsel for the appellant was making his 
opening argument to the jury he requested of the court to 
know how much time he had used and was informed that he 
had already been talking for fifteen minutes and that he 
might use a few minutes more. (App. 56.) Upon conclu¬ 
sion of the closing argument to the jury by counsel for 
appellee, counsel for appellant again asked the court as to 


how much time he had left and after learning it was only 
two minutes the following exchange occurred: 

“MR. MURPHY: May I have an extension of 
three minutes ? 

THE COURT: No, you may not. The Court 
asks you how much time you want and when you 
designate the time you are bound by it.” (App. 

56.) 

STATUTES INVOLVTD 

“Sec. 7-801. It shall be the duty of every person, part¬ 
nership, corporation, joint-stock company, or syndicate 
in charge or control of any building or lot of land within 
the fire limits of the District of Columbia, fronting or 
abutting on a paved sidewalk, whether as owner, tenant, oc¬ 
cupant, lessee, or otherwise, within the first eight hours of 
daylight after the ceasing to fall of any snow or sleet, to 
remove and clear away, or cause to be removed and cleared 
away, such snow or sleet from so much of said sidewalk as 
is in front of or abuts on said building or lot of land.” 
(Sept. 16,1922, 42 Stat. 845, ch. 318, Sec. 1.) 

“Sec. 7-804. In case the snow, sleet, and ice can not be 
removed from so much of the paved sidewalks within the 
fire limits of the District of Columbia as front upon or abut 
such buildings or lots of land as are not owned or held by 
lease by the District of Columbia or the United States with¬ 
out injury to said sidewalks, because of the hardening 
thereof, the person, partnership, corporation, joint-stock 
company, or syndicate in charge or control of such build¬ 
ings or lots of land, whether as owner, tenant, occupant, 
lessee, or otherwise, shall, within the first eight hours of 
daylight after the same has formed, make reasonably safe 
for travel, or cause to be made reasonably safe for travel, 
by the sprinkling of sand or ashes thereon, said sidewalks, 
and shall, as soon thereafter as the weather shall permit, 
thoroughly clean said sidewalks. (Sept. 16, 1922, 42 Stat. 
845, ch. 318, Sec. 4.) 
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“Sec. 7-S05. In the event of the failure of any person, 
partnership, corporation, joint-stock company, or syndi¬ 
cate to remove or cause to be removed such show or ice 
from the said sidewalks, or to make the same reasonably 
safe for travel, or cause the same to be made reasonably 
safe for travel, as hereinbefore provided, it shall be the 
duty of the Commissioners of the District of Columbia, as 
soon as practicable after the expiration of the time herein 
provided for the removal thereof, or for the making of the 
said sidewalks reasonably safe for travel, to cause the 
snow and ice in front of such building or lot of land to be 
removed or to cause the same to be made reasonably safe, 
as hereinbefore directed to be done by such person, partner¬ 
ship, corporation, joint-stock company, or syndicate in 
charge or control of such building or lot of land, and the 
amount of the expense of such removal or such work of 
making the said sidewalks reasonably safe for travel, shall 
in each instance be ascertained and certified by the said 
commissioners to the corporation counsel of the District of 
Columbia. (Sept. 16, 1922, 42 Stat. 846, ch. 318, Sec. 5.)” 

SUMMARY OF ARGUMENT 

Under the principle known as “choice of ways,” appellant was 
contributorily negligent. The evidence, including the testimony 
of appellant herself, clearly established the fact that p laintiff 
having a “choice of ways” negligently elected the more danger¬ 
ous route. The lower court, therefore, was justified in instruct¬ 
ing the jury on the doctrine of contributory negligence. 

It was not error for the lower court to instruct the jury that it 
should not reach its verdict based on speculation or conjecture. 
The lower court instructed the jury both in general and specific 
terms upon its duty with respect to speculation in arriving at its 
verdict. This did not amount to repetition, but even if it did, 
such repetition would not be reversible error. 

Appellant’s counsel was granted the period of time requested 
within which to present appellant’s case to the jury. It was not 
error for the lower court to refuse to grant any additional time 
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since it is well established that the length of time to present argu¬ 
ment to a jury is a matter solely within the discretion of the 
trial court. 

ARGUMENT 

L 

The Court Did Not Err in Instructing on Contributory Negli¬ 
gence, There Being Ample Evidence that P laintiff 's Negli¬ 
gence Contributed to Her Fall. 

The court properly granted appellee’s instruction No. 7 
correctly stating the law on contributory negligence because 
there was testimony before the jury upon which it could 
reasonably find that the appellant’s own negligence con¬ 
tributed to her injury as a proximate cause. 

Appellant having testified to the general condition of 
slippery sidewalks in her neighborhood during the two- 
week period prior to her fall, it was proper for the court to 
instruct the jury that the appellant could not recover if her 
own negligence contributed as a proximate cause to her in¬ 
jury. She knew of the condition and the fact that the south 
sidewalks of K and I Streets were more icy than the north 
sidewalks, yet following her usual custom she proceeded 
to walk along the south sidewalk. While attempting to do 
so she fell and broke her hip. The appellant testified that 
she was exercising care to observe the conditions as she 
walked along. Although appellant saw that the area was 
very icy she, nevertheless, elected to attempt to cross it. 
With this testimony in evidence, the court was clearly cor¬ 
rect in instructing the jury on the principle of contributory 
negligence where the doctrine of the “choice of ways” "was 
in evidence. 

With the testimony before the jury, appellee requested, 
and the court properly granted, an instruction on the doc¬ 
trine of contributory negligence. 





Appellant, in her brief, makes much of the fact that the 
appellee who had the burden of proving contributory negli¬ 
gence itself, presented no affirmative evidence of such con¬ 
tributory negligence. This argument ignores the fact that 
although the defendant has the burden of proving contrib¬ 
utory negligence it may avail itself of the fact shown by 
plaintiff’s evidence alone. Washington <& G. R. Co. v. Tob- 
riner, 147 U. S. 571, 37 L. Ed. 284, 13 S. Ct. 557; Alcaro, et 
al v. Jean Jordeau, Inc. (3 C. C. A. 1943), 138 F. 2d 767. 
The defendant can avail itself of the plaintiff’s evidence 
and is entitled to rely upon any evidence offered by the 
plaintiff and any inference that reasonably may be deducted 
therefrom and if such evidence raises the question of con¬ 
tributory negligence that issue should properly be left to 
the decision of the jury. Indianapolis & St. L. R. Co. v. 
Horst, 93 U. S. 291, 23 L. Ed. 898; Baltimore & P. R. Co. v. 
Carrington, 3 App. D. C. 101, Baltimore & P. R. Co. v. Web¬ 
ster, 6 App. D. C. 182. See also Ward v. S. Kann & Sons 
Co., 47 A. 2d 785, 786. 

A case involving a somewhat similar factual situation 
was decided by this court in 1940. There was testimony 
that ice had formed on some parts of a filling station drive¬ 
way and not on others. The trial court refused to grant 
an instruction to the jury that if plaintiff, without due re¬ 
gard to her own safety, walked upon the ice and this was a 
proximate cause of her fall then she could not recover. In 
a per curiam opinion, this court said: 

“We think the court was in error in refusing to 
give the instruction on contributory negligence. 
While it was the duty of the defendant to exercise 
ordinary care to keep the grounds of its filling sta¬ 
tion in reasonably safe condition, it was not an in¬ 
surer, and the plaintiff had a corresponding duty 
to exercise ordinary care for her own safety. There 
was evidence indicating that plaintiff had ample 
opportunity to reach the gasoline pump safely 
and over an ice-free path. The jury might have 


found that she was guilty of contributory negli¬ 
gence in failing to notice and avoid danger. See 
generally Llewellyn v. Wilkes-Barre, 254 Pa. 196, 

98 A. 886; Kelly v. Lembeck & Betz Eagle Brewing 
Co., 86 N. J. L. 471, 92 A. 282, affirmed 87 N. J. L. 

696, 94 A. 1102; Steck v. Allegheny, 213 P. 573, 62 
A. 1115; Cosner v. Centerville, 90 Iowa 33, 57 N. W. 

636; Marshall v. Belle Plaine, 106 Iowa 508, 76 
N. W. 797; annotation, 13 A. L. R. 73. Although 
we do not think, as counsel argue, that plaintiff 
was contributorily negligent as a matter of law, we 
think the question should have been submitted to 
the jury. 

“Because of the failure to give the requested in¬ 
struction or any instruction which imposed on the 
plaintiff any duty on her own behalf, the judgment 
below must be set aside and the case remanded for 
a new trial.” 

Lord Baltimore Filling Stations v. Miller, 71 
App. D. C. 376,110 F. 2d 698. 

Other cases involving the “choice of ways” doctrine and 
its applicability to instructions on contributory negligence 
decided by this court are: Hecht Company v. Hohensee, 65 
App. D. C. 328, 83 F. 2d 585 and Smith v. District of Co¬ 
lumbia, 89 U. S. App. D. C. 7, 189 F. 2d 671. 

As early as 1895 this Court, in discussing the doctrines of 
“choice of ways” and contributory negligence, took occa¬ 
sion to say in the case of District of Columbia v. Brewer, 7 
App. D. C. 113: 

“ # * * His own testimony shows that he knew 
of the dangerous place in the sidewalk, and that it 
had not been repaired. He knew that, covered as 
it was with snow, it had been rendered more dan¬ 
gerous. The night was clear, the street lighted, 
and he preferred taking the risk of the sidewalk to 
walking through the deep snow on another street. 

He mounted the two steps at the beginning of the 
sidewalk with safety, and realized fully when he 


had reached the dangerous place where there was 
a cut of about ten inches in the walk. He stopped, 
he said, and ‘stepped back so as to get an idea 
where he was, thinking there would be a little dirt 
there; that he stepped back a little and went to 
walk across, and he then slipped, and turning 
round, trying to catch himself, fell across the cor¬ 
ner of the board.’ He did not step off at the road¬ 
way suddenly or unexpectedly and thus receive 
the fall. His foot slipped upon the board, and he 
fell across the corner. A similar accident might 
have befallen him had he slipped at some other 
point and fallen from the raised board walk. But, 
be that as it may, he deliberately took the risk of 
walking along this dangerous sidewalk and re¬ 
ceived his injury in so doing. As this plainly ap¬ 
peared from the testimony of the plaintiff himself, 
who seems to have testified with perfect fairness, 
and there was no other evidence, the court should 
have instructed the jury to return a verdict for 
the defendant. For the error in refusing the pray¬ 
er to that effect, the judgment must be reversed, 
with costs to the appellant, and the cause re¬ 
manded.” 

It is stated in Ahern v. City of Des Moines, 12 N. W. 2d 
296, 243 Iowa 113 as follows: 

“The initial contention of the appellant is that 
the trial court erred in overruling its motion for 
a directed verdict for the reason that the appellee 
failed to establish his freedom from contributory 
negligence. We have heretofore set out portions 
of appellee’s testimony relative to the circum¬ 
stances and situations present at the time of his 
fall. With this testimony in mind we believe that 
the statements found in our holding in the case of 
Tillotson v. City of Davenport, Iowa, 4 N. W. 2d 
365, 366, are applicable. We there said: ‘It is 
well settled that mere knowledge that a walk is 
dangerous, unsafe for travel, is not sufficient to 


establish contributory negligence though there is 
another way that is safe and convenient, and to de¬ 
feat recovery it must appear that the traveler knew 
or as an ordinarily cautious person should have 
known that it was imprudent to use the walk. * * *’ 

* ‘ In this same case we also said: ‘ Though plain¬ 
tiff knew the walk was defective, unless it was im¬ 
prudent for her to use the sidewalk at the time in 

question she was not bound to take the safer way 

• • • > 

“It cannot be said that appellee did not exercise 
care to avoid injury. The question of contribu¬ 
tory negligence was properly submitted to the 
jury. The facts in the cited case are quite similar 
to the present case. The testimony of appellee 
heretofore quoted shows that he was using care in 
walking upon the sidewalk and the ice and snow 
thereon. It is our conclusion that under our hold¬ 
ings the court properly submitted to the jury the 
question whether or not the appellee was guilty of 
contributory negligence in that it was imprudent 
for him to walk where he did under all the cir¬ 
cumstances. Franks v. Sioux City, 229 Iowa 1097, 

296 N. \Y. 224; Smith v. City of Hamburg, 212 Iowa 
1022, 237 N. W. 330; Burke v. Town of Lawton, 

207 Iowa 585, 223 N. W. 397; Sloan v. City of 
Des Moines, 205 Iowa 823, 825, 218 N. W. 301; Tol- 
lackson v. City of Eagle Grove, 203 Iowa 696, 213 
N. W. 222; Travers v. City of Emmetsburg, 190 
Iowa 717, 180 N. W. 753; Fosselman v. City of 
Dubuque, 211 Iowa 1213, 233 N. W. 491. For 
further citations of Iowa authorities bearing up¬ 
on the question here commented upon, see cases 
here cited.” 

Other cases that discuss the doctrine of “choice of ways” 
are: Taylor v. City of Sibley , 238 Iowa 1010, 29 N. W. 2d 
251; Kanarkowski v. Borough of North Braddock , 157 Pa. 
Super 325, 43 A. 2d 381; ContUlo v. City of Pittsburgh, 158 
Pa. Super 524, 45 A. 2d 366. See also Gryning v. Phila¬ 
delphia, 269 Pa. 277, 112 A. 448, and the cases collected in 
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the annotation to this case at 13 A. L. R. 71, particularly 
pages 90 to 92 on “Choice of Ways”. 

Appellant makes a point of the fact that the trial court 
judge in refusing her requested instruction on contributory 
negligence said that “I don’t think there is any evidence 
of contributory negligence in this case”. (App. 49.) The 
fact of the matter is that after more mature reflection, 
during the consideration of the appellee’s requested instruc¬ 
tions on the following day, the court stated as follows 
(App. 51): 

“The Court recalls the testimony on cross-ex¬ 
amination of the witness plaintiff saying that she 
approached the southwest corner at the curb. She 
was looking out; that the sidewalk did not appear 
too slippery but, as she walked along, she started 
to slip and she shoved her feet. I think testimony 
justifies the Court in giving that instruction, and 
the Court will grant instruction No. 7.” 

The appellant should not be heard to complain when 
her requested instruction on the doctrine of contributory 
negligence was denied and the appellee’s requested instruc¬ 
tion on same theory of law is granted. She saw fit to 
inject this principle into her case and should not be heard 
to raise objection to the fact that the court granted this 
instruction as more clearly stated in the appellee’s in¬ 
struction. 

n. 

There Was No Error Committed by the Court in Instructing the 
Jury on its Duty Not to Speculate on Which of Two Possible 
Snow Storms Was the Proximate Cause of Appellant’s Injury. 

Appellant’s contention that “there could be no specula¬ 
tion as to the cause of planntiff’s fall, for no other was 
known or shown, nor was any evidence introduced by which 
a person, reasonably minded or not, could otherwise attrib- 
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ute the fall. The case, accordingly, did not fall into the 
category wherein several unrelated and distinct factors in 
combine, or individually, may have caused the end result, 
and impose upon the jury the necessity of determining 
which was the approximate cause, or if all, or any particular 
combination entailed liability” is not sound. In order to 
appreciate the correctness of the lower court’s charge to 
the jury in the case at bar it is essential to correlate the 
facts with the governing principles of law as declared by 
this court. There were two snowfalls, viz., one on Janu¬ 
ary 24,1948 and the other on February 4,1948. Under ap¬ 
plicable principles of law, the District was not liable for 
damages resulting from either snowfall. As this court de¬ 
clared in Smith v. District of Columbia , 89 U. S. App. D. C. 
7, 189 F. 2d 671, which incidentally involved the same two 
snowfalls as are involved in the case at bar and the same 
street (“K” Street, N. W.) but several blocks distant, this 
court settled any question as to the liability of the District 
in cases of this nature. There it was also stated that: 

“The correct governing rule is that, if snow or 
ice has been permitted to remain untreated on a 
sidewalk or crosswalk and has been formed into 
humps or ridges or other shapes of such size and 
location as to constitute a danger aggravated over 
its original mere slipperiness and unusual in com¬ 
parison with general conditions naturally preval¬ 
ent throughout the city, and if such condition has 
remained for a period of time sufficient to give 
rise to a constructive notice to the municipal au¬ 
thorities and an opportunity for them to remedy 
it, the municipality is liable for injuries of which 
the dangerous conditiqp is the proximate cause.” 

The record is devoid of any evidence that the snow and ice 
condition existed on the sidewalk at that location at any 
time prior to appellant’s fall. None of her witnesses gave 
any testimony on this fact. (App. passim.) Appellant in- 
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stead simply introduced plaintiff’s Exhibits 9A and 9 B, two 
weather reports showing the condition of the weather for 
January and February, 1948. Appellant’s counsel sought 
by inference to convince the jury that the ice and snow on 
which she fell had been there on January 24th based solely 
on these weather reports. In this appellant failed to sus¬ 
tain her burden to prove notice to the District. Appellee, 
on the other hand, presented four witnesses who testified 
that it was always the custom of the janitor of the buildings 
fronting on that corner to meticulously clear the sidewalk 
(App. 32, 33, 35, 41, 44). 

The Snow Removal Law of 1922 (Section 7-801 through 
7-806, D. C. Code, 1951) does not impose liability on the 
District for snow and ice remaining on the sidewalks for 
any particular length of time after its fall. This Court in 
the case of Smith v. District of Columbia, supra, decided 
that the Snow Law neither increased nor decreased the re¬ 
sponsibility of the District for the maintenance of the 
streets: 


“Generally speaking, of course, private action 
for damages will not lie for failure to perform a 
governmental duty, but it is established in this 
jurisdiction that the District of Columbia Govern¬ 
ment is liable for injuries resulting from negligent 
disregard of defects in streets. The snow statute 
does not mention liability for injuries caused by 
failure to perform the duty imposed by it, and so 
the question here is whether the imposition of the 
duty to remove, or to sand, snow and ice changed 
to an absolute liability a liability which had there¬ 
tofore existed as conditional, premised upon negli¬ 
gence. We held in Radinsljy v. Ellis 1 that the snow 
removal statute does not impose a liability on a 
property owner to respond in damages to a pedes¬ 
trian who is injured by falling on snow which the 
owner has not removed from the sidewalk. That 

“1 1948. 83 U. S. App. D. C. 172, 167 F. 2d 745.” 
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decision rested upon the premise that the primary 
obligation to keep the streets safe for walking 
rests upon the municipality, and the conclusion of 
the court was that the snow removal statute did 
not shift to the property owner any part of that 
duty. Implicit in the decision, however, is the hold¬ 
ing that the statutory provision requiring a prop¬ 
erty owner to remove snow from the abutting 
sidewalk did not impose a liability different from 
or in addition to the liabilities theretofore existing 
for damages to persons injured. We think that 
same doctrine applies to the District Government. 

The snow removal law did not change or add to 
the basic liability of the District Government in 
respect to safe conditions on the public streets. 

In the instant case, the trial court clearly instructed the 
jury on this and other applicable principles established by 
the Smith case and other cases, including the lankmark case 
on the liability of the District of Columbia for injuries on 
public streets, namely, District of Columbia v. Woodbury , 
136 U. S. 450, 34 L. Ed. 472,10 S. Ct. 990. An examination 
of the charge (Appellee’s App. pp. 32, 33, 34) will disclose 
this fact. 

Secondly, as to the snowfall of February 4, 1948, Sec. 
7-804 places upon the owner, occupant, tenant, etc. in 
charge of buildings fronting upon sidewalks within the fire 
limits of the District of Columbia the duty within the first 
8 hours of daylight to make the sidewalks reasonably safe 
following the ending of a snow storm. It only becomes 
incumbent upon the District of Columbia to perform that 
function as soon as practicable after the expiration of the 
time wherein the owner or occupant is directed to correct 
the condition and has failed to do so. In this case the ap¬ 
pellant’s exhibit 9B showed that the snow ceased falling 
at approximately 5:00 A. M., February 5. Hence the next 
succeeding 8 hours of daylight during which the abutting 
owner had the obligation to correct the slippery condition of 


the sidewalk were the daylight hours of February 5. Since 
the sun set between 5:00 and 6:00 P. M. and plaintiff slip¬ 
ped and fell around 7:00 P. M., the duty of the District of 
Columbia to correct the condition of this sidewalk, if in 
fact there was any unsafe condition and if in fact there was 
any such duty, existed only for a period of less than two 
hours. When consideration is given to the fact that the 
District of Columbia has 2,000 miles of sidewalk (App. 38) 
it would be an unconscionable burden to expect the Dis¬ 
trict to have corrected all these many miles of sidewalk in 
a period of less than two hours. 

Appellant argues that the instruction given by the judge 
told the jury in effect that the District was not liable for 
the snowfall of February 4 and was not liable for a combina¬ 
tion of the two snowfalls and ‘ ‘ put the plaintiff beyond the 
jury’s consideration”. The fact of the matter, however, is 
that by the instruction the jury was actually informed that 
the burden was upon the plaintiff to establish to the satis¬ 
faction of the jury that she was caused to fall because of 
the accumulation of old snow and ice and not simply be¬ 
cause of the snow that had recentlv fallen and frozen on 
February 4. In other words the jury was told that they 
must bring in a verdict for the defendant if in their minds 
the plaintiff had failed to establish to their satisfaction that 
the proximate cause of her injuries was the result of some 
negligence of the defendant. They were instructed that 
they were not to speculate and conjecture; that if they found 
her injuries could have been caused by one or more of 
many factors and they were unable to tell which of these 
causes was the proximate cause of her injuries they should 
find for the defendant. 

The rule stated in instruction No. 8 had its origin in the 
decision in the case of Patton v. Texas & P. R. Co., 179 U. S. 
658, 45 L. Ed. 361, 21 S. Ct. 275. This rule was asserted 
again in the Supreme Court by Judge Sutherland in the 


case of New York Cent. R. Co. v. Ambrose, 280 U. S. 486, 
74 L. Ed. 562, 50 S. Ct. 198 as follows: 

“In any view of the matter, the respondent 
(plaintiff), upon whom lay the burden, completely 
failed to prove that the accident was proximately 
due to the negligence of the company. It follows 
that the verdict rests only upon speculation and 
conjecture, and can not be allowed to stand. C. M. 

& St. P. Ry. v. Coogan, 271 U. S. 472, 478, and 
cases cited. 

“The utmost that can be said is, that the acci¬ 
dent may have resulted from any one of several 
causes, for some of which the company was re¬ 
sponsible, and for some of which it w^as not. This 
is not enough. See Patton v. Texas & Pacific R. 

Co., 179 U. S. 658, where, at page 663, this court 
said: 

‘The fact of accident carries with it no 
presumption of negligence on the part of the 
employer, and it is an affirmative fact for the 
injured employe to establish that the employer 
has been guilty of negligence ... it is not suffi¬ 
cient for the employe to show that the employer 
may have been guilty of negligence—the evi¬ 
dence must point to the fact that he was. And 
where the testimony leaves the matter uncer¬ 
tain and shows that any one of half a dozen 
things may have brought about the injury, for 
some of which the employer is responsible and 
for some of which he is not, it is not for the 
jury to guess between these half a dozen causes 
and find that the negligence of the employer 
was the real cause, when there is no satis¬ 
factory foundation in the testimony for that 
conclusion. If the employe is unable to adduce 
sufficient evidence to show negligence on the 
part of the employer, it is only one of the 
many cases in which the plaintiff fails in his 
testimony, and no mere sympathy for the un¬ 
fortunate victim of an accident justifies any 
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departure from settled rules of proof resting 
upon all plaintiffs.’ ” 1 

Several cases involving factual situations almost iden¬ 
tical with appellant’s in this case have been decided by the 
New York courts. One case ruled that the judge was in 
error in allowing the jury to speculate upon which of two 
snowfalls was the cause of the appellant’s injuries when 
there was no positive evidence of the proximate cause. 

“Here the plaintiff slipped and fell on the snow 
and ice which accumulated upon the walk during 
the storm which occurred on the 21st and 22d, and, 
as to this, as we have already said, the defendant 
cannot be said to have been negligent because it 
did not remove it. Whether the snow which fell 
on the 17th, if it be assumed that the defendant 
was liable because it had not removed that, contri¬ 
buted to her fall, the jury could not by any possi¬ 
bility tell. To permit them to attempt to do so 
was to permit them to speculate and guess, and a 
verdict based upon any such conclusion cannot 
stand.” 

Foley v. New York, 95 App. Div. 374, 88 N. Y. S. 

690. 

See also Durr v. Village of Green Island, 71 Hun. 260, 24 
N. Y. S. 1014; Kelly v. City of New York, 257 App. Div. 
863, 12 N. Y. S. 2d 623. 

In part IV of her brief appellant contends that the trial 
court compounded this error by givink appellee’s instruc¬ 
tion No. 12. This argument, likewise, is without merit. 
During the discussion of appellee’s proposed instruction 
No. 12, the court stated that it was granting No. 12 because 

1 Among many other cases announcing this rule the following arc worthy 
of particular note: Atchison T. & S. F. R. Co. v. Toops, 281 U. S. 351, 74 
L. Eki. 896, 50 S. Ct. 281; Pennsylvania R. Co. v. Chamberlain, 288 U. S. 333. 
77 L. Ed. 819. 53 S. Ct. 391; Butler v Frazee, 25 App. D. C. 392 aff. 211 
U. S. 459, 53 L. Ed. 281, 29 S. Ct. 136; Sullivan v. Capital Traction Co., 34 
App. D. C. 358, and Duvall v. Philadelphia, B <t* W. R. Co., 43 App. D. C. 395. 
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it set forth the principle of law stated in instruction No. 8 
more definitely so that the jury would have no difficulty in 
understanding the two prayers. (App. 54.) Appellant 
states that the case of Grand Trunk R. Co. of Canada v. 
Ives, 144 U. S. 408, 36 L. Ed. 485, 12 S. Ct. 679 supports 
her contention that it is error to repeat an instruction in de¬ 
tail more closely associated with the facts in the case on 
trial. That case does not support appellant. In fact it 
states the opposite. What the court actually said is as fol¬ 
lows : 


‘ ‘But it is claimed that the last paragraph of 
that portion of the charge last above quoted, re¬ 
ferring to the question whether or not the train¬ 
men kept a proper lookout and managed the train 
in a prudent and cautious manner, w r as erroneous, 
because so it is claimed ‘there was no evidence 
that the train hands kept no proper lookout, etc.’ 
This contention is also without merit. There was 
evidence that the ordinary signals of blowing the 
whistle and ringing the bell at the crossing were 
not given, and that the train was running at a more 
rapid rate than -was permitted by the city ordi¬ 
nance. If the jury believed that evidence they must 
necessarily have found that the trainmen did not 
keep a proper lookout, and did not manage the 
train in a prudent and careful manner. The in¬ 
struction complained of vras certainly not prejudi¬ 
cial to the defendant in this particular, since it 
referred to matters concerning which evidence had 
been admitted, and was correct on principle. The 
most that can be said against it is that the sub¬ 
stance of it had perhaps been given in another 
portion of the charge, and the court below need not 
have given it; but the giving it in different lan¬ 
guage, while not necessary, and while also cor¬ 
rect practice might require that it be not given, 
was not reversible error. So far then, as the in¬ 
structions of the court below, upon the first ques- 
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tioii, as above arranged, are concerned, we conclude 

there was no error prejudicial to the defendant. 

• # # » 

Grand Trunk R. Co . v. Ives , 144 U. S. 408, 427, 428, 

36 L. Ed. 4S5, 12 S. Ct. 679. 

See also to the same effect Louisville <£ N. R. Co. v. Mor- 
lay, (7 C. C. A., 1898) S6 F. 240; Stanton v. Hample, (9 
C. C. A., 1921) 272 F. 424 and Palmer v. Miller , (8 C. C. A., 
1944) 145 F. 2d 926 

Lastly, with regard to the discussion of granting of pray¬ 
ers on speculation the court should not lose sight of the fact 
that the verdict of a jury in finding for a party is equiva¬ 
lent of a special finding for that party upon each and every 
one of the issues tried. Flournoy v. Lastrapes, 131 U. S. 
Append, clxi, 25 L. Ed. 406. 

An appellate court will not reweigh a judgment for a 
particular party but is required to view conflicting evi¬ 
dence most favorably to the winning party. Megan v. 
Stevens , 91 F. 2d 419,113 A. L. R. 992, cert, den., 302 U. S. 
746, 58 S. Ct. 267, 82 L. Ed. 576. 

m. 

The Court Did Not Abuse its Discretion in Denying the Request 

of Appellant’s Counsel for Additional Time to Argue the 

Case to the Jury. 

Appellant contends that because of the seriousness of the 
case the court abused its discretion in refusing to allow 
additional minutes for counsel to address the jury in sum¬ 
marization of her case. 

For two reasons the court did not commit error in re¬ 
fusing to allow appellant’s counsel additional time. First, 
appellant’s counsel obtained as much time as he requested; 
the trial judge simply required him to stay within those 
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limitations. Secondly, the time allowed counsel for argu¬ 
ment to the jury is within the sound discretion of the trial 
court 2 and there can be no showing that the court abused 
its discretion in refusing to allow additional time. 

Appellee submits that the court did not abuse its discre¬ 
tion in refusing to grant further time to appellant’s coun¬ 
sel for argument to the jury. A mere statement that there 
was prejudice to her rights and a denial of a fair and just 
presentation of her position before the jury does not con¬ 
stitute proof of such statement. There is no showing in 
appellant’s brief of such prejudice, and in fact, no such 
showing can be made. The time allowed for argument is 
within the sound discretion of the judge. When the trial 
judge grants the time requested by counsel, the party claim¬ 
ing an abuse of discretion must show* that the importance 
of the case, the difficulty of the legal questions involved and 
the length and nature of the testimony required more time 
in order to do essential justice before an appellate court 
will consider overturning the discretion of the trial court. 

“Fixing the time for argument before a jury is 
a matter within the sound discretion of the trial 
judge, and, unless that discretion is palpably 
abused, the judgment will not be disturbed. In 
fixing the time to be allowed for argument, the im¬ 
portance of the case, the legal questions involved 
as shown in the instructions, the extent and char¬ 
acter of the testimony, are all elements that must 
be considered. Miller v. Barnes, 181 Ky. 473, 205 
S. W. 549; Southern Express Co. v. Southard, 182 
Ky. 492, 206 S. W. 773. Here the instruction of 
which no complaint is made, submitted a simple 
issue of fact; • * * But the evidence taken as a 

2 Larkin v. Wells, (Mo. App.) 44 S. W. 2d 8S2; Jackson v. City of Malden, 
(Mo. App.) 72 S. W. 2d S50; Bell v. Kelly, 73 Cal. App. 189. 238 P. 719; 
Smithern Express Co. v. Southard, 182 Ky. 492, 206 S. W. 773; MitcheU v. 
Smith A Poe, S6 Ark. 486, 111 S. W. 806; Diamond v. Perry, 46 Okl. 16, 148 
P. SS; Regan v. St. Louis Transit Co., 180 Mo. 117, 79 S. W. 435; Gunn v. 
Superior Court, 76 Cal. App. (2d) 203, 173 P. 2d 328; Spriggs v. Cheyenne, 
Newspaper Co., 63 Wyo. 416, 1S2 P. 2d 801. 
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whole was neither so voluminous nor the facts so 
complicated as to require an elaborate argument 
before a jury. Under the circumstances, the action 
of the court in limiting the argument to 30 minutes 
on a side was not an abuse of a sound discretion.” 
Asher v. Golden, 244 Kv. 56, 50 S. W. 2d 3. 

The refusal to grant additional time for argument beyond 
the alloted time agreed upon is a matter wholly within the 
discretion of the trial court. Ackerman v. Griggs, 109*Cal. 
App. 365, 293 P. 115. 3 Where all the parties agree to a 
limitation of one hour argument to the jury, there was no 
error in the court’s limiting counsel to one hour seven 
minutes. Parker v. Boyd, 208 Ga. 829, 69 S. E. 2d 760. 

The only case relied upon by appellant in her brief in 
support of her argument claiming an abuse of discretion 
in the failure to grant further time for argument is the 
case of J err ell v. Norfolk & P . L. R. Co., 166 Va. 70, 184 
S. E. 196. The facts in the J err ell case are clearly distin¬ 
guishable from the facts in appellant’s case There, counsel 
for plaintiff had first requested one hour for argument 
which was denied and they then asked for forty-five minutes 
for each side. The court thereupon announced that it was 
allowing thirty minutes a side to which ruling counsel for 
plaintiff took exception at the time. In this case, counsel 
for appellant requested twenty minutes and that amount 
was granted him. His real complaint is that, as it de¬ 
veloped, he failed to ask for sufficient time. Clearly this is 
not a matter that will bring about reversal of the case 
where there is no showing that the additional amount of 
time for agrument could have resulted in a different verdict. 
Despite appellant’s statement to the effect that the rule an- 

3 “ * * * Then Shedlock’s counsel was given only five minutes for rebuttal, 
while he was allowed 30 minutes for his first closing argument. This is withiD 
the discretion of the trial court and his exercise of such discretion will not be 
disturbed, unless it is plainly arbitrary, and unless some injury is shown to 
have been done to the complaining party. * * * ” Shedlock v. Marshall, 1S6 
Md. 218, 46 A. 2d 349. 
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nounced in the J err ell case, supra, is the general law 
throughout the United States, this case stands almost alone. 
The principle as followed in almost every jurisdiction which 
has had occasion to pass on this point is that an appellate 
court will not substitute its judgment on the allotment of 
time for argument for that of the trial court except upon a 
clear showing of an abuse of discretion. 

In only one reported civil case which counsel have been 
able to discover, has a United States Court of Appeals 
had occasion to discuss the question here involved. In the 
case of Briggs v. Mays, 125 F. 2d 693, the Eighth Circuit 
Court of Appeals spoke as follows: 

“Discretion of the Court—It is urged that the 
court abused its discretion in refusing to hear oral 
argument on the motion to dismiss. The conten¬ 
tion is without merit. A court in the exercise of 
a sound discretion may always limit argument to 
itself. There was no abuse of such discretion in 
this instance. The matter before the court had 
been pending for several months. A conclusion 
upon the merits had been announced by the judge 
when the motion to dismiss was filed, and written 
briefs were thereafter filed by counsel for the part¬ 
ies. The able opinion of the judge shows that he 
gave full consideration to the belated motion. 
There was no abuse of discretion.” 

For annotations on this general subject see 1 A. L. R. 
1257; 25 L. R. A. (N. S.) 1027; 42 L. R. A. (N. S.) 209 and 
46 Ann. St. Rep. 23. This same rule is followed by the 
Federal Courts in criminal cases: Samuels v. United States, 
(8 C. C. A. 1916) 232 F. 536, Ann. Cas. 1917A 711. 

CONCLUSION 

The verdict of the jury was supported by evidence. The 
Court’s instrutions to the jury were in accordance with the 
law. There was no error on the part of the court below in 
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refusing appellant’s counsel time in addition to that which 
he had requested and been allowed. The judgment of the 
lower court was, therefore, proper and should be affirmed. 

Respectfully submitted, 

Vernon E. West, 

Corporation Counsel, D. C., 

Chester H. Gray, 

Principal Assistant Corporation 
Counsel, D. C., 

Harry L. Walker, 

Assistant Corporation Counsel, D. C., 
John Hampton Baumgartner, Jr., 
Assistant Corporation Counsel, D. C., 
Attorneys for Appellee, 

District Building, 

Washington 4, D. C. 






APPELLEE’S APPENDIX 




• ••*»••••• 

147 CHARGE TO THE JURY 

THE COURT (Tamm, J.): As you probably know, at 
this phase of the case on trial, w T e approach what is ulti¬ 
mately the most important part of the case, that is, the time 
when you retire to the jury room to reach your verdict in 
this case. All that has transpired in the court room in the 
past three days has been for your benefit. All of the 
testimony, all of the rules of evidences that have been 
applied to the proceedings, and so on, have been arranged 
and planned in order to give you an objective view of the 
facts in this case as they are presented by both sides, the 
plaintiff and the defendant. 

You are going to the jury room shortly to render a ver¬ 
dict in the case. The word *‘verdict/’ the English word 
“verdict,” is built or derived from two Latin words, “ver- 
itas” meaning “truth” and “dicto,” the verb, “to speak,” 
so that you are going to be called upon, in the next half 
hour, to go into the jury room to consider the facts in 
this case and come back and speak the truth about your find¬ 
ings in the case in so far as the rights and the liabilities 
of this plaintiff and this defendant are concerned. 

It is, I might explain to you, the Court’s right and its 
jurisdiction to comment upon the evidence. That means 
that the Judge can, when he charges the jury, talk to you 
about the various witnesses. The Judge can, if he 
14S sees fit, tell you he thinks this witness did or did not 
speak the truth, subject only to the qualification 
that the Judge said, “Of course, what I think about the 
witness or the evidence is not binding upon you.” As a 
matter of practice in this court, the Court does not com- 
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ment upon the evidence, does not comment upon the credi¬ 
bility of the witnesses because I feel that the litigants want 
and are entitled to your views of the evidence and the 
credibility of the witnesses. 

In this regard, I must point out that, if in the course 
of my charge to you, I refer to any of the evidence and 
describe it or define it, my recollection of the evidence is 
not binding upon you. It is your recollection of the evi¬ 
dence and your recollection of the evidence alone which 
must guide you in reaching your verdict in this case. Like¬ 
wise, the recollection of counsel for the plaintiff and the 
defendant, as to the evidence in the case, is not binding 
upon you. If counsel, in their closing statements to you, 
made any reference to the evidence which does not conform 
to your recollection of the evidence, it is your recollection 
of the evidence that must guide you in reaching your verdict 
in the case. 

It is your function and your responsibility in this case, 
as in every other case upon which you might sit, to re¬ 
solve the evidence and arrive at what we call the 
149 the ultimate or final facts and, in arriving at the 
final facts, to apply the law as the Court will give it 
to you to those facts and to do justice between the parties. 

In this regard, you should weigh the evidence presented 
here in open court without bias, without prejudice, without 
sympathy toward one side or the other. 

As jurors, you are the sole judges of the facts. As 
jurors, you are the sole judges of the credibility of the 
witnesses. This means that you must decide which witnes¬ 
ses to believe and to what extent to believe them. 

In reaching your determination as to the credibility 
of the testimony of each witness, you have the right to con¬ 
sider the demeanor of the witness on the witness stand; the 
witness’ ability to recall the facts and circumstances con¬ 
cerning which he or she testifies; the witness’ frankness or 
lack of it; the witness’ bias or prejudice, if any such is 


manifest; the witness’ interest in the outcome of the case, 
if the witness has any such interest and any and all other 
factors that appear important to you in reaching your de¬ 
termination as to whether the witness is telling the truth 
or telling a falsehood. 

If you find that any witness willfully testified falsely 
as to any material fact concerning which that witness could 
not possibly be mistaken, then you have the right, if you 
deem it desirable to do so, to disregard the entire 
150 testimony of that witness or any part of the testi¬ 
mony of that witness. 

You are not to be influenced by the number of witnesses 
who have testified for one side or the other and you are not 
to disregard the testimony of any witness solely as a re¬ 
sult of caprice. You are, however, instructed that the 
testimony of one witness, entitled to full credit, is sufficient 
for the proof of any fact and may justify a verdict even if 
a number of witnesses who have testified to the contrary, 
if, upon the whole case, considering the credibility of the 
witnesses, as I have explained that term to you and after 
weighing the various factors of evidence, you should decide 
that there was a balance of probability pointing to the ac¬ 
curacy and honesty of one witness. 

You will, of course, not consider as evidence anything 
which the Court has rejected. Whenever the Court sustains 
an objection to a question, that eliminates from your con¬ 
sideration that question. I want to point out to you again, 
if I haven’t already done so, that the questions of the at¬ 
torneys are not evidence. There are occasions when the 
jurors are so impressed by the significance of a question 
that they overlook the fact that the question is not evi¬ 
dence. It is the answer of the witness from the witness 
stand that constitutes the evidence. 

It is your duty and your sole responsibility to resolve 
any conflicts of evidence in this case. 
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151 The burden of proof is on the plaintiff to sustain 
her aspects of the case by what we call a fair pre¬ 
ponderance of the evidence. Now, what does this mean? 
The term “preponderance of the evidence” means such evi¬ 
dence as, when weighed with that opposed to it, has more 
convincing force. This is one of those legal terms, I think, 
however, which lends itself far better to an example than 
to a definition. 

Picture then, if you will, on the table, if there "was the 
table in the jury room, an apothecary’s scale, that is, the 
type of scale in which there are balances hanging from a 
lever and the trays are in absolute balance. Label the 
right-hand scale the plaintiff. Label the left-hand scale 
the defendant. In the right-hand tray, place all of the evi¬ 
dence which you believe sustains the plaintiff’s case. In 
the left-hand tray place all of the evidence which sustains 
or supports the defendant’s case. If the right-hand tray 
goes down, the plaintiff has sustained the burden of proof. 
If the left-hand tray goes down, the plaintiff has not sus¬ 
tained the burden of proof or, if the trays stay in absolute 
balance when you have placed the evidence of each party 
in the tray and given to that evidence the weight, that is, 
the credibility that you believe it should receive, if the 
trays remain in absolute balance you should find for the 
defendant because the plaintiff has not maintained the 
burden of proof. 

152 A party has succeeded in carrying the burden of 
proof on an issue of fact if the evidence favoring 

his side of the question is more convincing than that tend¬ 
ing to support the contrary side and if it causes you, the 
jurors, to believe that on that issue the probability of truth 
favors that party. 

What is the case all about? Very briefly, the plaintiff 
says that on February 5, 1948, she was walking on the 
sidewalk in front of 926 17th Street, Northwest, when she 
fell on ice and snow which had accumlated on the sidewalk 
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due to the negligence of the defendant. The witnesses for 
the plaintiff have recounted the injuries, the damages, which 
she suffered as a result of that fall. The defendant answers 
that it was not negligence. It was not negligent, that it 
is not liable for the accident because there was no negli- . 
gence. There has appeared in the evidence in the trial of 
this case considerable testimony relating to notice to the 
District of Columbia. 

The Court desires to emphasize to you that there are 
two aspects relating to notice to the District of Columbia 
in this case, one of which pertains only to the Court’s re¬ 
sponsibility ; the second of which pertains to your respon- 
sibilitv. 

w 

The District of Columbia Code, which is the law that 
governs the procedure in these cases in the District 
153 of Columbia, says that when a person is injured or 
has a claim against the District of Columbia, they 
must give the District Commissioners notice within six 
months of the time that this accident happened, obviously 
so that the District of Columbia can conduct an appro¬ 
priate investigation. The law says that the notification 
shall state the approximate time of the accident, the place, 
and so on. It is for the Court to determine whether this 
plaintiff gave the District Commissioners adequate notice. 

The testimony of Mr. Motley concerning the letter which 
Mr. Murphy wrote to him on April 21, 1948 and his answer 
to that letter of April 29, 1948, are items that the Court 
must consider in determining if the notice was adequate 
under the law. In other words, it is a question of deter¬ 
mining whether the plaintiff can come in and try this case. 

The Court has ruled upon that. The Court has ruled, 
as a matter of law, that it considers the notice which the 
plaintiff gave to the District of Columbia adequate to 
notify them that the accident had occurred. 

You have heard from the statements of counsel, you 
have heard evidence in the case and you will hear from the 





Court in the course of this charge to you a discussion of 
actual or constructive notice to the District of Columbia 
that a dangerous condition existed. This is the aspect of 
the notice involved that is of concern to you because, 

154 as I am going to outline to you, unless the District 
of Columbia has notice, actual or constructive that 

this dangerous condition existed at 17th and K Streets, the 
District of Columbia is not liable for the condition. In 
other words, it is for you to determine, as a matter of fact, 
from the evidence and from the charge which I am making 
to you, whether the District of Columbia had notice, actual 
or constructive, of the condition which existed at 17th and 
K Streets. 

The Court charges you that you should not be influenced 
in your deliberations adversely toward the defendant, the 
District of Columbia, because it is a corporation or a 
government agency. In other words, you must give the 
same consideration to a case involving a corporation or the 
District of Columbia as a corporation, as you would to a 
case involving a private individual. 

The burden of proof, as I have said to you, is upon the 
plaintiff to prove, by a preponderance of the evidence, 
that the defendant was negligent and that such negligence 
was the proximate cause of the injury to the plaintiff. The 
law does not permit you to guess or speculate as to the 
cause of the accident in this case. If the evidence is equally 
balanced on the issue of negligence or proximate cause so 
that it does not preponderate in favor of the party making 
the charge, that is the plaintiff in this case, then the plain¬ 
tiff has failed to maintain her burden of proof. 

155 I have mentioned negligence, so naturally the 
question comes to mind what is meant by “negli¬ 
gence”? Negligence is the doing of some act which a 
reasonably prudent person would not do or the failure to do 
something which a reasonably prudent person would do 
actuated by those considerations which ordinarily regulate 
the conduct of human affairs. 


Negligence is the failure to use ordinary care in the 
management of one’s property or of one’s person or in the 
discharge of one’s legal responsibility. It is not an abso¬ 
lute term. It is a relative one. The conduct in question to 
determine whether it is negligent conduct must be considered 
in the light of all of the circumstances. Negligence under 
one set of conditions might not be negligence under another. 
The standard that is set up by the law is that of the con¬ 
duct of the ordinarily prudent person under similar cir¬ 
cumstances, not the conduct of the extraordinarily con¬ 
scientious person or not the exceptionally gifted or skilled 
one. The law does not demand that standard as a general 
standard of conduct but only that conduct which I have 
mentioned to you, that is, the care which a person of ordi¬ 
nary prudence exercises in the management of his own af¬ 
fairs in order to avoid injury to himself or to others. 

The amount of care or caution varies with the circum¬ 
stances. It varies directly in proportion to the danger 
known to be involved in the situation. 

156 I have spoken of proximate cause. The proximate 
cause of an injury is that cause which, in actual and 
continuous sequence, unbroken by any efficient intervening 
cause, produces the injury and without which the result 
would not have occurred. It is the efficient cause, the one 
that necessarily sets in operation the factors that accom¬ 
plish the injury. It may operate directly or by putting in¬ 
tervening agencies in motion. Both negligence and proxi¬ 
mate cause, as I have defined them to you, are requisites 
for finding liability in this case. The mere fact that an 
accident happened, considered alone, does not support an 
inference that some party or any party to the accident was 
negligent. No presumption of negligence whatever arises 
from the mere happening of the accident. On the con¬ 
trary, the legal presumption is that legal care was exercised 
by the defendant. 



The burden of proof, as I have said to you, is upon the 
plaintiff to overcome this presumption of due care on the 
part of the defendant and to prove, by a preponderance 
of the evidence, that the defendant was guilty of negligence 
and that such negligence was the proximate cause of the 
accident. 

The jury is instructed that where snow and ice on the 
sidewalks in the District of Columbia has remained for a 
period of time and in certain places has been trampled or 
otherwise formed into an obstruction or a danger, 

157 apart from its original natural dangerous state and 
if the District of Columbia has actual notice of the 

condition or if the dangerous condition is so notorious or 
so long continued that the municipal authorities are charged 
with constructive notice of it, the District of Columbia 
is liable for injuries resulting from such condition. In 
other words, the District is to be held to liability when on 
notice of the dangerous condition and when it fails or 
neglects to remedy such condition. 

The rule of law governing this case is that if snow or 
ice has been permitted to remain untreated on the sidewalk 
and has been formed into lumps or ridges or other shapes 
of such size and location as to constitute a danger ag¬ 
gravated over its original mere slipperiness and unusual 
in comparison with general conditions naturally prevalent 
throughout the city and if such condition has remained for 
a period of time sufficient to give rise to a constructive 
notice to the District authorities and an opportunity for 
them to remedy it, the District of Columbia is liable for 
injuries for which the dangerous condition is the proxi¬ 
mate cause. 

If you believe that the testimony in this case establishes 
that the plaintiff was injured as a result of conditions, as I 
have described, your verdict will be for the plaintiff. 

In the present case, certain testimony has been 

158 read to you by way of deposition, that is, the deposi- 
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tion of Mr. J. Ward Lowe. You are instructed that 
this testimony is entitled to the same consideration, the 
same rebuttable presumption that the witness speaks the 
truth and the same judgment on your part with reference 
to its weight, as is the testimony of witnesses who have 
confronted you on the witness stands and you are not to 
discount this testimony merely because it comes to you in 
the form of a deposition. 

According to the American Experience Table of Mor¬ 
tality, the expectancy of life of one aged 79 is four and 
three-quarters years. This fact is now in evidence to be 
considered by you in fixing damages, if you find that the 
plaintiff is entitled to a verdict. However, this one factor 
of evidence is not by law controlling but should be con¬ 
sidered in connection with all the other evidence hearing on 
the same issue, such as that pertaining to the health, the 
habit and the activity of the person whose life expectancy 
is in question. 

The jury is instructed that the District of Columbia has 
the primary obligation to exercise reasonable care to keep 
the sidewalks in a reasonably safe condition for walking. 

The jury are instructed, as a matter of law, that the Dis¬ 
trict of Columbia is not an insurer of the safety of travel¬ 
ers upon its streets and highways. The District is 
159 charged only with the duty of supervising public 
ways of Washington and exercising reasonable care 
to keep the streets and sidewalks in a reasonably safe con¬ 
dition but it is not under obligation to respond for every 
accident a person may suffer on those public ways. 

The jury are instructed, as a matter of law, that there 
is no presumption or inference of negligence on the part 
of the defendant, the District of Columbia, by reason of the 
mere happening of an accident on a public space controlled 
by it but that, on the contrary, the legal presumption is 
that ordinary care was exercised by the District and the 
burden of proof is on the plaintiff to show, by a fair pre- 



ponderance of the evidence, that the defendant was negli¬ 
gent and that such negligence was the proximate cause of 
the injury to the plaintiff. 

The jury are instructed, as a matter of law, that two 
conditions must be present before the District may be held 
liable for a fall on its public ways. There must exist a 
condition not reasonably safe for pedestrian travel which 
proximately caused the fall and the city must have had 
notice of the existence of the dangerous condition and rea¬ 
sonable opportunity to remedy it. When the danger com¬ 
plained of is caused by the presence of snow or ice, more 
than their natural slipperiness must be shown. It must be 
established that the plaintiff’s fall was caused by the 
160 formation of untreated snow or ice on the walk into a 
rough, uneven obstruction of such unsual shape or 
size, within the reasonable route of pedestrian travel, as to 
constitute a danger aggravated over its mere slipperiness 
and unusual in comparison with general conditions pre¬ 
valent throughout the city. If such a condition has not 
been shown to you by a preponderance of the evidence, 
your verdict must be for the defendant, the District of Co¬ 
lumbia. 

If vou find that such a condition did exist which was the 
proximate cause of the injury to the plaintiff, you must 
pass to the second question. Did the District of Columbia 
have notice of this particular obstruction or danger and an 
opportunity to remedy it? 

The notice may be, as I have said, actual or constructive. 
Actual notice means that someone has actually notified the 
city of the existence of the particular unusual ice formation. 
Constructive notice means this: The District authorities 
are under an obligation, within the scope of their oppor¬ 
tunities and money, to exercise general supervision over 
the public ways. If a particular unusual and aggravated 
ice and snow formation exists for so long a time that the 
authorities could not have helped knowing about it had they 
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used ordinary care and diligence, then the law imputes 
notice to them and that is constructive notice. The time 
is to be measured, not from the time of the original 

161 snowfall but from the time that the rough uneven 
obstruction of ice is formed. No certain duration of 

the existence of the rough uneven obstruction operates, of 
itself, is notice. The law does not require impossibilities 
of any person and it is impossible that all parts of all of the 
streets can be under constant supervision and inspection. 
Consequently, it cannot be maintained that the instant an 
unusually dangerous ice formation is created, the author¬ 
ities are charged with notice and held liable if they don’t in¬ 
stantly remedy the situation. Each case must be deter¬ 
mined by its pecular circumstances. 

Unless you find, therefore, under the circumstances sur¬ 
rounding this case, that an unusual obstruction of snow 
and ice had existed for so long a time before the fall that 
the authorities could not have helped but knowing about it 
and remedying it, your verdict must be for the District of 
Columbia. 

In determining whether the District exercised reason¬ 
able care to maintain the streets and highways and side¬ 
walks of the District of Columbia, including that portion 
of the sidewalk where the plaintiff is alleged to have fallen, 
in a reasonably safe condition, the jury should consider the 
following: What was the problem with which the city was 
confronted at the time this accident is alleged to have oc¬ 
curred : and, second, what action did the city take to 

162 meet this problem? 

In considering the character of the problem, the 
jury should take into consideration the amount of snow 
that had fallen over the past several days prior to the ac¬ 
cident; the weather conditions existing during the several 
days and to what extent the city’s available manpower and 
equipment were used in solving the problem with which 
the city was confronted. 
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The jury should also take into consideration whether the 
property owner, whose property was adjacent to the side¬ 
walk where the accident is alleged to have happened, caused 
snow or ice to be removed therefrom and the sidewalk made 
reasonably safe. 

Fourth, as a matter of law, if such action were taken by 
the abutting property owner, it would constitute perform¬ 
ance of any duty owed the plaintiff and others by the city. 
Unless you find that, after considering these facts and cir¬ 
cumstances, that the city failed to exercise reasonable care 
to maintain its streets and sidewalks in a reasonably safe 
condition, including that portion of the sidewalk where the 
plaintiff is alleged to have fallen, then your verdict should 
be for the District of Columbia. 

The jury are instructed, as a matter of law, that before 
the plaintiff is entitled to recover in this case she must 
prove by a fair preponderance of the evidence every es¬ 
sential allegation contained in her complaint. If the 
163 weight of the evidence is evenly balanced between 
the plaintiff and the defendant, as I have said to you 
before, then the plaintiff has not proved the allegations of 
the complaint by a fair preponderance of the evidence and, 
in such event, its verdict should be for the defendant, the 
District of Columbia. 

The jury are instructed, as a matter of law, that it was 
the duty of the plaintiff to exercise ordinary and reason¬ 
able care for her own safety in traversing the public ways 
before she can recover against the defendant, the District of 
Columbia, and if you find from the evidence in this case 
that the plaintiff, by her own carelessness or negligence, 
contributed in any degree to the accident or injury which 
she sustained or that the accident would not have happened 
had the plaintiff exercised the care which an ordinarily 
prudent person would have exercised under the circum¬ 
stances, then your verdict must be for the defendant, the 
District of Columbia. 
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You are further instructed, however, that on the issue 
of contributory negligence, the burden of proof is upon the 
defendant. This means that, on the issue of contributory 
negligence on the part of the plaintiff, it is the responsi¬ 
bility of the defendant, the District of Columbia, to prove 
that fact to you by a preponderance of the evidence. 

The jury are instructed, as a matter of law, that, 

164 in the consideration of this case, you are not entitled 
to draw an inference of fact from a premise which 

is wholly uncertain and, if you find that the proximate 
cause of the injury sustained can be determined only by 
speculation and conjecture and you find that the proximate 
cause of the injury sustained could have been one or more 
of many factors, wholly consistent with the absence of 
negligence on the defendant, the District of Columbia, you 
are not permitted to speculate as to the negligence of the 
defendant and vour verdict should be for the District of 
Columbia. 

The jury are instructed, as a matter of law, that a 
municipality is not liable for injuries sustained as a result 
of mere slipperiness caused by the fall of snow or the 
formation of ice in its natural state, regardless of how 
dangerous that condition mav be. In order to establish a 
condition which would render the municipality liable, it is 
necessary that the plaintiff establish the following ele¬ 
ments : 

First, the particular condition complained of as the 
cause of the injury must be an aggravated one in compari¬ 
son with conditions generally prevailing throughout the 
city; 

Second, the condition must be unusual in comparison with 
conditions prevailing on other sidewalks in the city. It 
must be unusually dangerous or defective and obviously 
more likely to cause persons using the necessary 

165 degree of care for their owm safety, to fall and sus¬ 
tain injury than other places throughout the city; 
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Third, that it existed for such a long period of time that 
the city officials, in the exercise of ordinary care, should 
have known about it in time to take corrective measures. 

Unless you find that all three of these conditions have 
been established by the plaintiff by a preponderance of the 
evidence, your verdict should be for the defendant, the Dis¬ 
trict of Columbia. 

The jury are instructed, as a matter of law, that it is 
not sufficient for the plaintiff to prove that she might have 
been caused to slip and fall as a result of an accumulation 
of old and unusually dangerous ice and snow which had 
existed in one form or another since the snowfall of Janu¬ 
ary 24th but, on the contrary, in order to find for the plain¬ 
tiff, the jury must find the plaintiff’s accident was caused 
by such condition and, if they are unable to determine from 
the evidence whether the plaintiff slipped as a result of the 
accumulation of old ice and snow or whether she fell only 
because of the slippery condition of the newly-fallen snow 
which fell and froze on the morning of February 4th, then 
your verdict should be for the District of Columbia. 

If your verdict is in favor of the plaintiff, it then becomes 
your duty to award the plaintiff such sum as will 
1G6 fairly and reasonably compensate her for all of the 
damage suffered by her which proximately resulted 
from the negligence of the defendant or defendants. Dam¬ 
ages, like every other aspect of the case, must be proved 
by the plaintiff by a fair preponderance of the evidence. 
The plaintiff, in her complaint in this case, claims damages 
in the amount of $100,000. This is an averment in the 
pleadings. It is only a claim and it should not be considered 
by you as evidence in reaching your verdict. While the 
amount of your verdict, if you find for the plaintiff, is left 
to your sound discretion, your award must be just and 
reasonable and must be based upon the evidence introduced 
in the case. This means that your judgment may not be 
arbitrary or fanciful but must have evidence behind it. 
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I repeat the burden of proof is upon the plaintiff to 
establish the elements of her damage. The amount of your 
verdict must be based upon the evidence as to her injuries 
and losses. You are not to award the plaintiff speculative 
damages, that is, compensation for future detriment which, 
although possible, is remote, conjectural or speculative. 
In other words, you are to base your verdict as to future 
losses not upon conjecture or speculation but only as a pre¬ 
ponderance of the evidence shows that there is a reasonable 
certainty that there will probably be future damage result¬ 
ing from the original injury. Absolute certainty or 

167 prospective continuation of injury or loss need not 
necessarily be established. It is sufficient, if the 

probability of that damage occurring is reasonably certain, 
in which event, allowance should be made therefor. 

If, under the Court’s instructions, you find the plaintiff, 
Gertrude Lyons, entitled to a verdict, you will consider, in 
fixing the amount of the award, the elements of damage that 
I am about to mention; that is, the reasonable value of the 
examinations, operations, attention and care by physicians 
and surgeons reasonably required and actually given in 
treatment of the plaintiff and including in such care, X-ray 
pictures reasonably necessary, the reasonable value of the 
services of nurses and attendants, hospital accommodations 
and care in the treatment of the plaintiff; then the reason¬ 
able value of the time lost by the plantiff since her injury 
wherein she has been unable to pursue her occupation. 

In determining this amount, you should consider evi¬ 
dence of the plaintiff’s earning capacity, her earnings, the 
manner in which she ordinarily occupied her time before 
the injury and find what she was reasonably certain to have 
earned in the time that she has lost from her employment 
had she not been disabled. 

If, under the Court’s instructions, you find that the 
plaintiff, Gertrude Lyons, is entitled to a verdict, you 

168 will consider not only the elements of damage which 
I have mentioned, but you will award her such sum as 
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will reasonably compensate the plaintiff for her pain, dis¬ 
comfort and mental anguish suffered by her and proximate- 
ly resulting from the injury in question and for any pain, 
discomfort or mental anguish, if any, as she is reasonably 
certain to suffer in the future from the same cause, such 
sum as will reasonably compensate the plaintiff for any loss 
of the use of her right leg, which the jury may find was oc¬ 
casioned by this injury in question and for any incon¬ 
venience to which she has been put or to which the jury 
finds she may reasonably be put in the future as a con¬ 
sequence of the injury to her hip and leg; such sum as will 
reasonably compensate the plaintiff for any loss of earning 
power occasioned her by the injury in question and from 
which she is reasonably certain to suffer in the future. 

In fixing this amount, you may consider what plaintiff’s 
health, age, physical ability and earning power were before 
the accident and what they are now; the nature and extent 
of her injuries, whether they are reasonably certain to be 
permanent, the extent of their duration, all to the end of 
determining the effect of her injuries upon her future 
earning capacity and the present value of the loss so suf¬ 
fered. 

I have instructed you on the subject of the measure of 
damages because it is my duty to instruct you as to 
169 all the law that may become pertinent in your delib¬ 
erations. I, of course, do not know whether you will 
need the instructions on damages and the fact that I have 
given them to you must not be considered as intimating any 
view of my own on the issue of liability as to which party is 
entitled to your verdict. 

If, in these instructions, any rule, direction or idea be 
stated in varying ways, no emphasis thereon is intended by 
me and none must be inferred by you. For that reason, you 
are not to single out any certain sentences or individual 
point or instruction and ignore the others but you are to 
consider all of the instructions as a whole and to regard 
each in the light of all of the others. 
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You are instructed that if the Court has said anything 
or done anything which has suggested to you that he is in¬ 
clined to favor the claims or the position of either party, 
you will not permit yourself to be influenced by any such 
suggestion. I have not expressed nor intended to express 
nor have I intimated nor intended to intimate any opinion 
as to which witnesses are or are not worthy of credence, 
what facts are or are not established or what inferences 
should be drawn from the evidence adduced. If any ex¬ 
pression of mine has seemed to indicate an opinion relat¬ 
ing to any of these matters, I instruct you to disregard it. 

This is an important case. It is tremendously im- 
170 portant to this plaintiff. It is tremendously import¬ 
ant to the District of Columbia. It is your duty, as 
jurors, to consult with one another and to deliberate with a 
view to reaching an agreement in the case if you can do so 
without violence to your individual judgment. To each of 
you, I would say that you must decide the case for yourself 
but you should do it only after discussing it with your fel¬ 
low jurors and you should not hesitate to change an opinion 
when convinced that it is erroneous. You should not be in¬ 
fluenced to vote in any way on any question submitted to 
you by the single fact that a majority of the jurors or any 
of them favor a particular decision or hold an opinion at 
variance with your own. In other words, you should not 
surrender your honest convictions concerning the weight 
or the effect of the evidence for the mere purpose of return¬ 
ing a verdict or solely because of the opinion of the other 
jurors. 

If you make a finding for the plaintiff in this case, you 
make the finding in a single amount. That is, if you find 
for the plaintiff, you state in one figure the amount of the 
damages. You do not have to allocate them to loss of em¬ 
ployment, to pain and suffering, to hospital bills, and so on. 
If you return a verdict for the plaintiff, it is a single figure. 
Your verdict, of course, must be a unanimous one. 
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Will counsel approach the bench? 

171 (Thereupon counsel approached the bench 
and the following proceedings were had out of 
the hearing of the jury:) 

THE COURT: Does the plaintiff require any further 
charge? 

MR. MURPHY: No. 

THE COURT: Do you have any objection to the charge 
as given, reserving, of course, any rights you have to pray¬ 
ers offered and not accepted by the Court? 

MR. MURPHY: No. That covers the objection to the 
prayers previously submitted and denied? 

THE COURT: Yes, any objections previously made are 
of record. 

MR. MURPHY: Thank you. 

THE COURT: Does the defendant request any further 
charge ? 

MR. GASCH: The defendant is satisfied. 

THE COURT: Do you have any exception to the charge 
as given? 

MR. GASCH: No. 

THE COURT: Very well. 

(Thereupon counsel resumed their places at 
the counsel table and the following proceedings 
were had in the hearing of the jury:) 

THE COURT: I might state to the jury at the 

172 termination of the charge, the Court calls counsel to 
the bench and asks each side if they desire any 

further charge or if they desire to note an exception to the 
charge that has been given. 

Upon reaching the jury room you will select one of your 
members to serve as foreman. The foreman will preside at 
your deliberations and speak for you in advising the Court 
of your verdict. 

The jury may retire. 
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